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Deposition	errata	sheet	federal	rules.	Errata	federal	rules.	Does	a	deposition	errata	sheet	have	to	be	notarized.	Federal	rules	of	civil	procedure	errata	sheet.

The	first	defense	against	any	errata	sheet	is	to	create	a	clear	record	in	the	deposition.	Taking	a	deposition	requires	tedious	preparation,	and	new	litigators	should	consider	what	information	they	want	to	elicit	from	the	witness	when	strategizing	their	questions.	During	the	deposition,	the	attorney	must	frame	questions	clearly	and	in	a	way	that	does	not
leave	them	susceptible	to	objections,	while	also	ensuring	the	witness’s	answer	is	clear.	If	the	witness’s	testimony	is	unclear	or	vague,	the	witness	may	use	an	errata	sheet	to	create	a	much	different	record,	after	the	witness	has	had	time	to	think	about	the	case	and	talk	to	his	or	her	attorney.	It	is	also	advisable	to	have	the	deposition	video	recorded,
which	will	make	it	difficult	for	deponents	to	make	substantive	changes	to	their	answers	by	claiming	a	transcription	error.	If	an	errata	sheet	is	indeed	filed,	the	defending	attorney	should	review	the	changes	and	proffered	reasons	first,	to	determine	how	best	to	respond.	Depending	upon	the	content	of	the	errata	sheet,	the	defending	attorney	may	move
to	reopen	the	deposition	or	move	to	strike	the	errata	sheet’s	changes	from	the	official	deposition	testimony.	Litigants	should	consider	disputing	an	errata	sheet	that	fails	to	conform	to	the	procedural	requirements,	such	as	failing	to	specify	the	page	and	line	number	of	the	testimony	being	corrected.	Defending	litigants	should	then	turn	to	the
substantive	changes	to	the	transcript,	while	understanding	their	jurisdiction’s	approach	to	errata	sheets.	Because	courts	interpret	the	phrase	“in	form	or	substance”	differently,	they	are	divided	over	the	scope	of	permissible	changes.	The	traditional	approach	permits	substantive,	sometimes	even	contradictory,	changes	to	the	deposition	transcript.	The
modern	approach	strictly	construes	the	rule	and	permits	typographical	corrections	only,	such	as	spelling	errors.	A	minority	of	courts	fall	somewhere	in	the	middle,	further	complicating	this	legal	landscape.	In	jurisdictions	that	follow	the	modern	approach,	the	defending	litigator	may	move	to	strike	the	errata	sheet	if	the	changes	themselves	go	beyond
simply	correcting	typographical	errors	or	are	substantive	in	any	way.	The	reasons	for	the	substantive	changes	usually	do	not	need	to	be	examined,	as	the	modern	approach	prohibits	all	substantive	changes,	regardless	of	the	proffered	reason.	In	jurisdictions	where	courts	have	adopted	the	traditional	approach,	both	the	changes	and	the	reasons
provided	must	be	carefully	considered.	If	the	reasons	are	insufficient	to	justify	the	changes,	it	may	be	appropriate	to	move	to	strike	the	errata	sheet	or	move	to	reopen	the	deposition	to	clarify	the	record.	It	is	also	important	to	remember	that	an	errata	sheet	does	not	remove	the	deponent’s	original	testimony,	and	that	the	trier	of	fact	determines	which
answers	to	credit.	Although	reopening	a	deposition	may	be	costlier	and	more	inconvenient	than	moving	to	strike	an	errata	sheet,	it	also	creates	an	opportunity	to	attack	a	witness’s	overall	credibility.	The	deponent,	after	all,	is	admitting	he	or	she	needed	a	second	round	to	give	accurate	answers.	On	the	other	hand,	moving	to	reopen	a	deposition
indicates	some	willingness	to	accept	the	errata	sheet	as	part	of	the	record.	Whether	reopening	the	deposition	or	moving	to	strike,	the	goal	is	to	exploit	any	logical	inconsistencies	created	by	the	new	answers	that	can	be	resolved	only	by	crediting	the	original	answers.	New	litigators	who	understand	how	to	defend	against	an	errata	sheet	before	ever
taking	a	deposition	will	be	better	prepared	to	fight	back	when	a	deponent	tries	to	alter	their	testimony	and	will	be	well-equipped	to	create	a	clear,	accurate	record	in	their	case.	James	D.	Abrams	is	a	partner	and	Devin	M.	Spencer	is	an	associate	of	Taft	Stettinius	&	Hollister	LLP,	Columbus,	Ohio.	Copyright	©	2020,	American	Bar	Association.	All	rights
reserved.	This	information	or	any	portion	thereof	may	not	be	copied	or	disseminated	in	any	form	or	by	any	means	or	downloaded	or	stored	in	an	electronic	database	or	retrieval	system	without	the	express	written	consent	of	the	American	Bar	Association.	The	views	expressed	in	this	article	are	those	of	the	author(s)	and	do	not	necessarily	reflect	the
positions	or	policies	of	the	American	Bar	Association,	the	Section	of	Litigation,	this	committee,	or	the	employer(s)	of	the	author(s).	In	Federal	District	Court,	Errata	Sheets	are	governed	statutorily	by	5	U.S.C.A.	§	30	(West	2017),	specifically	§30(e).	This	rule	allows	a	witness	to	change	deposition	testimony	via	an	errata	sheet	if	a	request	is	made	to	do
so	before	the	completion	of	the	deposition.	The	errata	sheet	must	be	completed	within	30	days	after	the	officer	notifies	the	witness	that	the	deposition	is	available	for	review.	Id.	Also,	the	witness	must	sign	the	errata	sheet	for	it	to	be	enforceable.	Id.	Experts	cannot	use	an	errata	sheet	to	alter	deposition	answers	if	they	used	an	exhibit	in	the	deposition
to	answer	the	question	and	there	is	no	evidence	they	were	confused	when	providing	said	answers	in	the	deposition.	Changzhou	Kaidi	Elec.	Co.,	Ltd.	v.	Okin	America,	Inc.,	102	F.	Supp.	3d	740	(D.	Md.	2015).	A	claimant	cannot	use	an	errata	sheet	to	change	deposition	testimony	regarding	something	that	forms	the	basis	of	the	individual’s	claims.
William	L.	Thorp	Revocable	Trust	v.	Ameritas	Inv.	Corp.,	57	F.	Supp.	3d	508	(E.D.N.C	2014).	Additionally,	a	plaintiff	cannot	use	an	errata	sheet	to	alter	testimony	regarding	relief	sought	if	there	is	no	showing	of	(1)	new	evidence	or	(2)	that	the	plaintiff	was	confused	when	responding	in	the	deposition.	Wigg	v.	Sioux	Falls	Sch.	Dist.,	274	F.	Supp.	2d
1084	(D.S.D.	2003).	To	change	substantive	information	in	a	deposition,	a	witness	must	provide	sufficient	explanation	as	to	the	changes	in	the	errata	sheet.	Duff	v.	Lobdell-Emery	Mfg.	Co.,	926	F.	Supp.	799	(N.D.	Ind.	1996).	Yet,	there	is	a	recognized	interest	in	attaining	full	facts,	and	changes	in	deposition	testimony	that	are	made	in	the	interest	of	full
disclosure	and	do	not	violate	any	other	rules	are	generally	allowed.	Cultivos	Yadran	S.A.	v.	Rodriguez,	258	F.R.D.	530	(S.D.	Fla.	2009).	Download	SEAK’s	Free	Whitepaper:	247	Sample	Deposition	Questions	for	Expert	Witnesses	How	does	SEAK	assist	expert	witnesses?	SEAK	is	the	expert	witness	training	company,	and	we’re	here	to	help	experts.	We
have	many	Free	Resources	For	Experts.		There’s	a	number	of	things	available	for	download	there.	We	have	a	number	of	books	for	experts	that	we’ve	published.	We	put	on	training	seminars	for	experts	three	or	four	times	a	year	in	various	parts	of	the	country.	We	have	a	directory	for	expert	witnesses.	We	have	over	2000	experts	listed	on	the	directory,
so	they	can	place	themselves	on	the	directory	and	they	can	get	cases.	That’s	on	www.seakexperts.com.	We	work	one-on-one	with	expert	witnesses	to	help	them	grow	and	expand	their	practices,	be	better,	be	more	effective,	help	them	with	their	expert	reports,	and	assist	them	with	their	expert	depositions.	If	you’re	an	expert	witness,	and	you’re	looking
to	get	better,	you’re	looking	to	get	more	business,	we’re	here	to	help.	How	many	times	have	you	heard	an	attorney	instruct	a	deponent	at	a	deposition	that	they	have	the	right	to	read	and	sign	a	deposition	transcript	and	to	correct	typographical	errors	but	not	to	change	their	testimony.	Would	you	be	surprised	to	learn	that	this	instruction	is	incorrect
and	inconsistent	with	state	and	Federal	Rules	of	Civil	Procedure	and	law?			To	view	this	content,	please	continue	to	their	sites.	Why	am	I	seeing	this?	LexisNexis®	and	Bloomberg	Law	are	third	party	online	distributors	of	the	broad	collection	of	current	and	archived	versions	of	ALM's	legal	news	publications.	LexisNexis®	and	Bloomberg	Law
customers	are	able	to	access	and	use	ALM's	content,	including	content	from	the	National	Law	Journal,	The	American	Lawyer,	Legaltech	News,	The	New	York	Law	Journal,	and	Corporate	Counsel,	as	well	as	other	sources	of	legal	information.	For	questions	call	1-877-256-2472	or	contact	us	at	[email	protected]	There	are	multiple	schools	of	thought	on
the	purpose	of	the	deposition	errata	sheet.	Some	litigators	believe	a	witness	can	use	an	errata	sheet	to	correct	typos	and	transcription	errors	only.	Others	adhere	to	the	school	that	allows	a	witness	to	correct	both	transcription	errors	and	to	make	substantive	changes	to	his	or	her	testimony.	Given	the	importance	of	the	Rule	30	deposition	in	the
litigation	process,	knowing	the	permissible	uses	of	the	errata	sheet	is	equally	important	to	protect	your	witnesses	and	your	case.	Specifics	of	Rule	30(e)	The	deposition	errata	process	is	governed	by	Rule	30(e)	of	the	Federal	Rules	of	Civil	Procedure.	A	few	highlights	of	the	rule:	The	deponent	or	party	must	reserve	the	right	to	read	and	sign	the
transcript	before	the	deposition	is	completed.	Rule	30(e)(1).	The	30-day	period	in	which	to	read	and	sign	runs	from	the	time	of	notification	by	the	court	reporter	that	the	transcript	is	available.	Rule	30(e)(1).	Changes	“in	form	or	substance”	must	be	listed	in	a	signed	statement,	including	the	reasons	for	making	the	changes.	Rule	30(e)(1)(B).	Changes
“In	Form	or	Substance”	The	extent	of	the	changes	a	witness	can	make	depends	largely	on	the	jurisdiction	in	which	the	case	is	pending.	If	you	are	operating	in	a	state	court,	it	is	important	to	know	if	and	how	the	rules	in	that	jurisdiction	differ	from	Rule	30(e).	While	most	states	have	adopted	rules	equivalent	to	Rule	30(e),	a	handful	have	not.	There	are
three	established	approaches	governing	the	treatment	and	scope	of	errata	sheets.	Traditional/broad	approach.	Under	the	traditional	approach,	a	witness	can	include	almost	any	change	in	his	or	her	errata	sheet,	so	long	as	it	meets	the	procedural	requirements	of	Rule	30(e).	For	example,	a	“no”	answer	can	be	changed	to	a	“yes.”	This	approach	is	used
by	a	majority	of	courts.	Modern/narrow	approach.	Under	the	modern	approach,	courts	interpret	Rule	30(e)	narrowly.	Changes	noted	on	the	errata	sheet	are	limited	to	correcting	transcription	errors.	As	one	court	put	it,	“the	Rule	cannot	be	interpreted	to	allow	one	to	alter	what	was	said	under	oath.	If	that	were	the	case,	one	could	merely	answer	the
questions	with	no	thought	at	all	then	return	home	and	plan	artful	responses.	.	.	.	A	deposition	is	not	a	take	home	examination.”	Greenway	v.	Int’l	Paper	Co.,	144	F.R.D.	322,	325	(W.D.	La.	1992).	Case-by-case	approach.	Under	the	case-by-case	approach,	courts	consider	both	the	nature	and	the	timing	of	the	changes	to	the	errata	sheet.	For	example,
courts	may	reject	changes	offered	close	in	time	to	the	filing	of	dispositive	motions	if	they	materially	contradict	prior	testimony.	The	Reason	for	Making	the	Change	The	reason	given	for	a	change	should	be	specific	and	explain	why	the	change	was	made.	A	one-word	reason	for	a	change,	such	as	“correction”	or	“clarification”	does	not	always	satisfy	the
rule.	Courts	have	held,	for	example,	that	changing	a	“no”	answer	to	a	“yes”	requires	more	explanation	than	simply	listing	“correction”	as	a	reason.	Crawford	v.	Hare	Mortg.,	LLC,	2006	U.S.	Dist.	LEXIS	47365,	*1,	*4	(S.D.	Miss	July	10,	2006).	If	the	errata	form	provided	by	the	court	reporter	does	not	have	enough	space	to	list	a	complete	reason,	make
your	own	form	to	ensure	compliance	with	the	rule.	Also,	keep	in	mind	that	there	is	often	a	video	record	of	depositions	taken	in	today’s	age.	Accordingly,	be	sure	that	the	reason	you	list	for	a	change	is	supported	by	the	video	record.	Safeguards	Against	Abuse	of	the	Errata	Process	While	most	courts	allow	a	witness	to	make	substantive	changes	to	a
transcript,	a	witness’s	ability	to	do	so	is	not	unfettered.	The	party	taking	the	deposition	has	various	avenues	to	challenge	a	witness’s	errata	sheet	if	the	reason	for	a	change	is	unsatisfactory.	Substantive	material	changes	usually	need	to	be	corrective	or	clarifying	of	the	original	testimony.	The	errata	sheet	cannot	be	used,	for	example,	to	intentionally
introduce	an	issue	of	fact	into	the	case.	Under	the	“sham	affidavit	doctrine,”	courts	will	disregard	the	errata	sheet	“when	they	conclude	that	it	constitutes	an	attempt	to	create	a	sham	fact	issue”	in	order	to	defeat	summary	judgment.	Franks	v.	Nimmo,	796	F.2d	1230,	1237	(10th	Cir.	1986).	If	the	witness	uses	an	exhibit	to	answer	questions	during	the
deposition,	and	there	is	no	evidence	that	the	witness	was	confused,	substantive	changes	in	the	errata	sheet	generally	will	not	be	permitted.	Courts	have	also	not	accepted	excuses	from	witnesses—including	limited	language	proficiency	or	the	fact	that	it	was	the	witness’s	first	deposition—to	allow	substantive	changes,	unless	there	is	evidence	that	the
witness	was	affected	by	these	conditions	at	the	time	of	the	deposition.	The	party	taking	the	deposition	may	be	able	to	reopen	the	examination	if	the	changes	on	the	errata	sheet	make	the	deposition	incomplete	or	useless.	Finally,	and	most	important	to	keep	in	mind,	the	original	answers	to	the	deposition	will	always	remain	a	part	of	the	record	and	can
be	used	at	trial.	Accordingly,	the	witness	should	be	prepared	at	trial	to	convincingly	explain	the	change	and	the	reason	for	it.	Takeaways	Know	the	rules	of	the	jurisdiction	in	which	your	case	is	pending.	A	majority	of	courts	interpret	Rule	30(e)	to	allow	substantive	changes,	but	there	are	limits	to	prevent	abuse.	The	sham	affidavit	doctrine	applies	to
prevent	substantive	changes	made	intentionally	to	overcome	summary	judgment.	Substantive	changes	should	be	corrective	and	clarifying.	The	reason	provided	must	explain	why	the	change	was	made.	One-word	reasons	will	not	always	satisfy	this	requirement.	The	original	answers	to	the	deposition	always	remain	a	part	of	the	record	and	can	be	used
at	trial.	
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